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ABSTRACT 
 
 

 

The study of the legal texts found among the Dead Sea Scrolls benefits 
from a theoretical framework that is informed by contemporary legal 
scholarship. This dissertation undertakes a shift from the comparative 
approach, which focuses on parallels from either early Christian or early 
rabbinic sources, through exploration of four theoretical concepts: legal 
essentialism, intentionality, exclusion, and obligation. Legal essentialism is a 
new term proposed in chapter 1 as a substitute for previous terminology of 

“realism” (in contrast to “nominalism,” called “legal formalism” in this 

study). This essentialism is then demonstrated in four aspects: time, space, 

hierarchy, and knowledge. 
Chapter 2 examines the role of intention in the law as an important 

prism to understand the tensions created by and solutions found for the 
sectarians’ legal essentialism. Using the work of Anscombe and Audi, the 
dissertation defines the concept of intention and separates it from desire 
and action. A special section examines the idiom “high hand” and 
distinguishes its biblical usage (primarily in Num 15), and its usage in the 
sectarian writings, primarily in 1QS.  

The concept of exclusion is the focus of chapter 3, primarily through 
4QMMT, and with many comparisons to 1QS. Through the work of legal 
scholars Dan-Cohen and Minow the role of exclusion in constituting the 
community and reflecting their legal essentialist stance is clarified. The role 
of emotions and rhetoric of emotions in exclusion is also explored in 
relation to contemporary theories of law and emotion. Finally, the 
dissertation distinguishes between permanent-static exclusions based on 
deformities and temporary-dynamic exclusions based on moral conduct. 
This distinction demonstrates the previously discussed roles of legal 
essentialism and intention in the law. 

Chapter 4 examines obligation and commitment, borrowing the terms 
“transcendence” and “renunciation” from Rosabeth Moss Kanter. The 
tension between obligation to God and obligation to community is 
described using Kierkegaard, suggesting that this tension is mediated 
through interpretative authority in the sect. 

The final chapter examines the laws of premarital sex in the 
Pentateuch and in 4Q159, 4QD and 11Q19 to examine the previous issues 
in a specific case study of legal interpretation and innovation, highlighting 
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different motivations between a sectarian text (4QD) and a non-sectarian 
text (the Temple Scroll). 

The conclusion highlights the benefits of applying contemporary 
theory in general and legal theory in particular to the study of ancient texts, 
and especially to the study of the Dead Sea Scrolls. 
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Law, say the gardeners, is the sun, 
Law is the one 
All gardeners obey 
To-morrow, yesterday, to-day. 

 
Law is the wisdom of the old, 
The impotent grandfathers feebly scold; 
The grandchildren put out a treble tongue, 
Law is the senses of the young. 

  
Law, says the priest with a priestly look, 
Expounding to an unpriestly people, 
Law is the words in my priestly book, 
Law is my pulpit and my steeple. 

 
Law, says the judge as he looks down his nose, 
Speaking clearly and most severely, 
Law is as I’ve told you before, 
Law is as you know I suppose, 
Law is but let me explain it to you once more, 
Law is The Law. 

 
Yet law-abiding scholars write: 
Law is neither wrong nor right, 
Law is only crimes 
Punished by places and by times, 
Law is the clothes men wear 
Anytime, anywhere, 
Law is Good-morning and Good-night. 
 
 

- W. H. Auden 
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INTRODUCTION 
 

 
 
 
 
 

The purpose of this study is to offer a theoretical framework for 
analysis of the legal texts among the Dead Sea Scrolls. The presupposition 
of the analysis offered here is that importing advances from the field of 
legal theory into the study of ancient Jewish texts can unravel underlying 
assumptions or implicit mechanisms that contributed to the production and 
shaping of the law of an ancient sect, as preserved in the Dead Sea Scrolls. 
To do so, a clarification of methodology is required. The following will 
outline my approach towards the study of the Dead Sea Scrolls and to the 
study of law. 

 
 
A. The Corpus 
 
Any examination of the legal material in the Dead Sea Scrolls inevitably 
necessitates conjectures on two methodological concerns of 
contextualization. The first is whether an archeological discovery of texts, 
overburdened by fortuitous circumstances of various sorts,1 is sufficient to 
constitute a corpus. The second concern is the relationship between the 
legal material of the scrolls and other postbiblical material, either Jewish or 
Christian, and the proper approach towards the task of comparing these 
separate corpora. 

Regarding the first concern, I deem the archaeological 
circumstances insufficient and thus try to avoid declinations of “Qumran” 
as adjectives or adverbs. Inasmuch as the site where the scrolls were found 

                                                 
1 For the circumstances, myths and adventures involved in the discovery of the Dead Sea 
Scrolls, see Weston W. Fields, “Discovery and Purchase,” in The Encyclopedia of the Dead Sea 
Scrolls, ed. Lawrence H. Schiffman and James C. Vanderkam (Oxford: Oxford University 
Press, 2000), 208-12; Millar Burrows, The Dead Sea Scrolls (New York: Viking, 1955), 3-69; 
John C. Trever, The Untold Story of Qumran (Westwood: Fleming H. Revell, 1965); Yigael 
Yadin, The Dead Sea Scrolls from the Judean Desert (Tel Aviv: Schocken, 1958; in Hebrew), 13-
89; J. M. Allegro, The Dead Sea Scrolls (London: Penguin, 1956), 15-93. 
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was designated with the Arabic name “Qumran” centuries after any Jewish 
sect lived there,2 the cache of texts is indeed “Qumranic.” But the sect 
reflected in it, its views and practices were certainly never Qumranic, and 
the name was unknown to them. Furthermore, a toponymy-based 
terminology erroneously emphasizes the site as a singular location for the 
development of the sect. This is not to detach the sect from the site, as 
some have proposed.3 Jodi Magness has persuasively and accessibly made 
the argument that such a detachment is not only wrong when reading the 
textual and material evidence, but methodologically unsound, since the 
scrolls are, first and foremost, an archeological discovery and artifact.4 In 
order to demonstrate the problems associated with assuming a corpus 
based on the find, we may consider the various expansions, retellings of 
Genesis, or allusions to it found in Qumran. 4Q201 and 4Q226 are 
considered fragments of the original Aramaic and Hebrew versions of 
pseudepigraphic works (1 Enoch and Jubilees respectively) that were 
preserved in the Ethiopic canon. The Genesis Apocryphon of cave 1 or the 
commentary on Genesis found in scroll 4Q252 were not preserved in 
churches (and no evidence of their translation has been found), and thus 
are not categorized as “Pseudepigrapha,” but as material peculiar to the 
Scrolls. If, by sheer historical chance, the Genesis Apocryphon, rather than 
Jubilees, would have been translated into Greek and then into Ge’ez, these 

                                                 
2 Jodi Magness sums it best: “Khirbet Qumran (or Kumran or Gumran) is the modern 
Arabic name of a site located on the northwest shore of the Dead Sea. It is first reported in 
de Saulcy’s accounts. The site takes its name from the nearby riverbed (Wadi Qumran), 
although the name Qumran is of unknown origin. Perhaps it derives from the Arabic word 
qmr, which means ‘being white, moonlit.’ Similarly, Jericho’s name comes from a Semitic 
word for the moon.” See Magness, The Archaeology of Qumran and the Dead Sea Scrolls (Grand 
Rapids: Eerdmans, 2002), 24. De Saulcy was a Flemish explorer who led an expedition to 
the Dead Sea in the winter of 1850-51. Thus the earliest attestation of the name is mid-19th 
century. 
3 Most notably Norman Golb, Who Wrote the Dead Sea Scrolls? The Search for the Secret of 
Qumran (New York: Scribner, 1995); and Yizhar Hirschfeld, Qumran in Context: Reassessing 
the Archaeological Evidence (Peabody: Hendrickson, 2004). 
4 Jodi Magness, Archaeology of Qumran, 1-16. For further arguments in favor of the 
identification of the site with the Essenes, see Magen Broshi, “The Archeology of 
Qumran: A Reconsideration,” in The Dead Sea Scrolls: Forty Years of Research, ed. Devorah 
Dimant and Uriel Rappaport (Leiden: Brill, 1992), 103-15; idem, “Qumran and Its Scrolls: 
Stocktaking,” Cathedra 100 (2001): 165-82 (in Hebrew). 
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labels would have been reversed.5 In sum, there is nothing inherent in any 
of those texts to define them as particularly “Qumranic” or 
“Pseudepigraphic.”6 In the same vein, the mere discovery of legal material 
in the same place is insufficient to define these texts as one corpus. 

Notwithstanding, the legal material itself, in the content of the laws, 
their presuppositions, and the rhetoric employed to justify and constitute 
the law as well as admonish its subjects, does allow us to treat most of the 
legal texts found at Qumran as belonging to the same milieu. The 
Community Rule,7 Damascus Document,8 4QMMT,9 War Scroll10, as well as the 

                                                 
5 See also Vanderkam’s astute observation on the use of “Pseudo” for some texts similar to 
Jubilees: James C. Vanderkam, “The Aqedah, Jubilees, and Pseudojubilees,” in The Quest for 
Context and Meaning. Studies in Biblical Intertextuality in Honor of James A. Sanders, ed. Craig A. 
Evans and Shemaryahu Talmon (Leiden: Brill, 1997), 241-61. 
6 Cf. Michael E. Stone, “Some Considerations on the Categories ‘Bible’ and ‘Apocrypha’,” 
in New Approaches to the Study of Biblical Interpretation in Judaism of the Second Temple and in Early 
Christianity, ed. Gary A. Anderson, Ruth A. Clements and David Satran (Leiden: Brill, 
2013), 1-18. 
7 For the Hebrew text I use Elisha Qimron, The Dead Sea Scrolls. The Hebrew Writings; volume 
1 (Jerusalem: Yad Ben Zvi, 2010; in Hebrew); Jacob Licht, The Rule Scroll. A Scroll from the 
Wilderness of Judaea. (Jerusalem: Bialik Institute, 1965; in Hebrew). For listings of other 
editions and further general introduction, see Sarianna Metso, The Serekh Texts (London: T 
& T Clark, 2007). See also Philip S. Alexander and Geza Vermes, Qumran Cave 4, xix: 

4QSerekh Ha-Yaḥad and Two Related Texts (DJD 26; Oxford: Clarendon, 1998). 
8
 While I prefer to rely primarily on the extant fragments from cave 4, I will also consult 

the manuscripts from the Cairo Genizah (hitherto CD), based on Solomon Schechter, 
Documents of Jewish Sectaries, (New York: Ktav, 1970). Cf. Magen Broshi, ed. The Damascus 
Document Reconsidered (Jerusalem: Israel Exploration Society, 1992); Qimron, Dead Sea Scrolls, 
1-58. On the history of the text see Louis Ginzberg, An Unknown Jewish Sect (New York: 
Jewish Theological Seminary, 1976); Stefan C. Reif, “The Damascus Document from the 
Cairo Genizah: Its Discovery, Early Study and Historical Significance,” in The Damascus 
Document: A Centennial of Discovery, ed. Joseph M. Baumgarten, Esther G. Chazon and Avital 
Pinnick (Leiden: Brill, 2000), 109-31; Sidnie White Crawford, “A Comparison of the A and 
B Manuscripts of the Damascus Document,” RevQ 12.4 (1987): 537-53. For the Hebrew 
text and the English translation of the cave 4 fragments (hitherto 4QD), I use Joseph M. 
Baumgarten, et al., Qumran Cave 4, xiii. The Damascus Document (4Q266-273) (DJD 18; 
Oxford: Clarendon, 1996); Qimron, Dead Sea Scrolls, 1-58. For the problematic relationship 
between CD and 4QD see Maxine L. Grossman, Reading for History in the Damascus 
Document. A Methodological Study (Leiden: Brill, 2002), 1-12; Charlotte Hempel, The Damascus 
Texts (Sheffield: Sheffield Academic Press, 2000), 10-43; Lawrence H. Schiffman, “From 
the Cairo Genizah to Qumran: The Influence of the Zadokite Fragments on the Study of 
the Qumran Scrolls,” in The Dead Sea Scrolls. Texts and Context, ed. Charlotte Hempel 
(Leiden: Brill, 2010), 451-66. For the tradition history among the Qumran fragments see 
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sect described by Josephus, reflect a shared tradition. As many have 
noticed, the Temple Scroll11 is a marked exception.12 This is not to ignore or 
undermine the significance of studies that emphasize the differences and 
even contradictions between these texts and traditions, most notably in the 
works of Baumgarten, Himmelfarb, and Regev.13 These differences, 

                                                 
Charlotte Hempel, The Laws of the Damascus Document. Sources, Tradition and Redaction (Leiden: 
Brill, 1998). 
9
 For text and translation, see Elisha Qimron and John Strugnell, Qumran Cave 4, v. Miqṣat 

Ma‘aśe Ha-Torah (DJD 10; Oxford: Clarendon, 1994). See John I. Kampen and Moshe J. 

Bernstein, eds., Reading 4QMMT: New Perspectives on Qumran Law and History (Atlanta: 
Scholars, 1996); Steven D. Fraade, “To Whom It May Concern: 4QMMT and Its 
Addressee(s),” RevQ 19.4 (2000): 507-26; Menahem Kister, “Studies in 4QMMT and its 
World – Halakhah, Theology, Language and Calendar,” Tarbiz 68.3 (1999): 317-71 (in 
Hebrew); Hanne von Weissenberg, 4QMMT: Reevaluating the Text, the Function and the 
Meaning of the Epilogue (Leiden: Brill, 2009). 
10

 For the text see Yigael Yadin, The Scroll of the War of the Sons of Light against the Sons of 
Darkness (Jerusalem: Bialik Institute, 1955; in Hebrew) [published in English as The Scroll of 
the War of the Sons of Light against the Sons of Darkness, Oxford, 1962]. For other fragments see 
Maurice Baillet, Qumrân Grotte 4,iii (4Q482-520) (DJD 7; Oxford: Clarendon, 1982), 12-72. 
For an introduction see Jean Duhaime, The War Texts. 1QM and Related Manuscripts 
(London: T&T Clark, 2004). For further studies see J. P. M. van der Ploeg, Le Rouleau de la 
Guerre (Leiden: Brill, 1959) and more recently Brian Schultz, Conquering the World. The War 
Scroll (1QM) Reconsidered (Leiden: Brill, 2009). Schultz also has an excellent introduction on 
the War Scroll in his volume, pages 10-85. 
11

 For the text see Yigael Yadin, The Temple Scroll (Jerusalem: Israel Exploration Society, 
1983; in Hebrew). See there for an introduction, and cf. Johann Maier, The Temple Scroll. An 
Introduction, Translation & Commentary (Sheffield: JSOT Press, 1985). See also George J. 
Brooke, ed, Temple Scroll Studies (Sheffield: JSOT Press, 1989); Lawrence H. Schiffman, The 
Courtyards of the House of the Lord. Studies on the Temple Scroll. (Leiden: Brill, 2008). 
12 On the relation of the Temple Scroll to sectarian writings, see Schiffman, Courtyards of the 
House of the Lord, 3-65, 123-62; Martha Himmelfarb, A Kingdom of Priests: Ancestry and Merit 
in Ancient Judaism (Philadelphia: University of Pennsylvania Press, 2006), 85-114. On the 
identification of Qumran texts as sectarian or non-sectarian, see Devorah Dimant, 
“Qumran Sectarian Literature,” in Jewish Writings of the Second Temple Period, ed. Michael E. 
Stone (Assen: Van Gorcum, 1984), 483-550; Carol A. Newsom, “‘Sectually Explicit’ 
Literature from Qumran,” in The Hebrew Bible and Its Interpreters, ed. William Henry Propp, 
Baruch Halpern and David Noel Freedman (Winona Lake: Eisenbrauns, 1990), 167-87. 
13 Albert I. Baumgarten, The Flourishing of Jewish Sects in the Maccabean Era (Leiden: Brill, 
1997); idem, “He Knew That He Knew That He Knew That He Was an Essene,” JJS 48.1 
(1997): 53-61; idem, “Who Cares and Why Does It Matter? Qumran and the Essenes, 
Once Again!” DSD 11.2 (2004): 174-90; Martha Himmelfarb, “Impurity and Sin in 4QD, 
1QS, and 4Q512,” DSD 8.1 (2001): 9-37; eadem, Kingdom of Priests, 115-42; Eyal Regev, 
Sectarianism in Qumran: A Cross-Cultural Perspective (Berlin: de Gruyter, 2007); idem, 
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however, could and did exist within a society that upheld some shared 
tenets.14 This community, group, or ideological milieu is probably still best 
described as “Essene.”15 Yahad is clearly too specific, since it refers to the 
ostensibly celibate group living in Qumran.16 “The Community of the 
Renewed Covenant” as Talmon insisted on calling the sectarians17 is 
somewhat too long for scholarly purposes, and is slightly problematic in 
light of the fact that it is not preserved in the Community Rule.18  

I choose to re-employ the label “Essenes” as a broad term for all 
the factions and stages of the sect, including the shared legal traditions as 
reflected in the aforementioned texts. By doing so, I recognize the 
significance of two parallel scholarly endeavors: emphasizing the 
idiosyncrasies of each of the factions of the sect, but also recognizing its 
contemporaneous perception as one group. This label also serves to denote 
the strand of analysis that embraces Josephus and Philo alongside the texts 

                                                 
“Between Two Sects: Differentiating the Yahad and the Damascus Covenant,” in The Dead 
Sea Scrolls: Texts and Context, ed. Charlotte Hempel (Leiden: Brill, 2010), 431-49. 
14 Indeed, Daniel Schwartz considers this a result of the Freudian “Narcissism of Small 
Differences.” See Daniel R. Schwartz, “The Dead Sea Sect and the Essenes,” in Qumran 
Scrolls and Their World, ed. Menahem Kister (Jerusalem: Yad Ben Zvi, 2009), 2:601-12 (in 
Hebrew). 
15 John J. Collins has beautifully summarized the scholarly debates concerning the 
identification of the Essenes described in Josephus with the sect reflected in the scrolls. 
See his recent, Beyond the Qumran Community: The Sectarian Movement of the Dead Sea Scrolls 
(Grand Rapids: Eerdmans, 2010), 122-165. 
16 On Yahad, see J. J. Collins, Beyond the Qumran Community, 52-87; Sarianna Metso, “Whom 
Does the Term Yahad Identify?” in Biblical Traditions in Transmission. Essays in Honour of 
Michael A. Knibb, ed. Charlotte Hempel and Judith M. Lieu (Leiden: Brill, 2006), 213-35; 
Alison Schofield, From Qumran to the Yahad: A New Paradigm of Textual Development for the 
Community Rule (Leiden: Brill, 2009). 
17 Shemaryahu Talmon, “The Essential ‘Community of the Renewed Covenant’: How 
Should Qumran Studies Proceed?” in Geschichte – Tradition – Reflexion. Festschrift für Martin 
Hengel zum 70. Geburtstag, ed. Hubert Cancik, Hermann Lichtenberger and Peter Schäfer 
(Tübingen: J. C. B. Mohr-Paul Siebeck, 1996), 323-52; idem, “The ‘Dead Sea Scrolls’ or 
‘the Community of the Renewed Covenant’?” in The Echoes of Many Texts: Reflections on 
Jewish and Christian Traditions; Essays in Honor of Lou H. Silberman, ed. William G. Dever and 
J. Edward Wright (Atlanta: Scholars, 1997), 115-45. 
18 This can be counter-argued by reading באי הברית (1QS 2.18) as an abbreviated reference 

to the Damascus Document epithet באי הברית החדשה, with the implication that the author 
of 1QS was familiar with the Damascus Document and perhaps even assumed this 
familiarity for his audience. 
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found in Qumran as relevant and reliable sources of information on the 
sect.  

In particular, this label recalls that Josephus testifies to the diversity 
of Essene communities by reporting, first, that they are not concentrated in 

one town, but rather are numerous in every town (Μία δ᾽ οὐκ ἔστιν αὐτῶν 

πόλις ἀλλ᾽ ἐν ἑκάστῃ μετοικοῦσιν πολλοί – Jewish Wars 2.8.4);19 and 

second, that “there is yet another order of Essenes” (Ἔστιν δὲ καὶ ἕτερον 

Ἐσσηνῶν τάγμα – Jewish Wars 2.8.13) that do not practice celibacy. 
Regardless of the partially lost self-designations employed by the sectarians 
to refer to specific groups, to the sect as a whole, and perhaps to a 
distinction between those who marry and those who do not, it is telling that 
Josephus sees no problem in labeling them all, despite the diversity, 
“Essenes”. Admittedly, the etymology of the word is obscure,20 and it is not 
documented in the scrolls. Furthermore, it is clear that Josephus is an 
outsider in relation to the Essenes, and that he is presenting this 
information to an audience that is presumably more remote from the 
Essenes than he is. These are quite sufficient circumstances to plausibly 
account for any misrepresentations.21 Nevertheless, the fact remains that it 

                                                 
19 Cf. Loeb edition: H. St. J. Thackeray, Josephus, The Jewish War. Books I-II (Cambridge: 
Harvard University Press, 1997), 370. 
20 For an overview of proposed etymologies, see J. J. Collins, Beyond the Qumran Community, 
166-70. See also Geza Vermes, “The Etymology of ‘Essenes’,” RevQ 2.3 (1960): 427-43; 

Stephen Goranson, “‘Essenes’: Etymology from עשה,” RevQ 11.4 (1984): 483-98. 
21 Steve Mason has strongly argued the opposite: “It is hard to imagine a less likely group 
for Essene identification, even if its members too have long initiations, eat meals together 
and share things, bathe daily, require that one does not spit at the group, and that sort of 
thing” [p. 450 from Mason’s “What Josephus says about the Essenes in his ‘Judean War,’” 
in Text and Artifact in the Religions of Mediterranean Antiquity: Essays in Honour of Peter 
Richardson, ed. Stephen G. Wilson and Michel Desjardins (Waterloo, Ont.: Wilfrid Laurier 
University Press, 2000), 423-55]. While initiation and communal life are admittedly not 
peculiar to a single group, the shared emphases in Josephus’s account and the Community 
Rule (precisely on the list Mason outlines) are far from obvious. The practices have a 
strong theological foundation that is evident in the Rule, whereas it is clear why Josephus 
would not explicate those foundations, if they were even known to him. Furthermore, the 
growing body of evidence suggesting that the scrolls document an evolution of a sect, or 
more precisely several branches of a sect, further substantiate Josephus’ report, and thus 
render Mason’s suggestion that Josephus “invented the marrying kind of Essenes out of 
whole cloth” (448) rather dubious. See also his “Essenes and Lurking Spartans in Josephus’ 
Judean War: From Story to History,” in Making History: Josephus and Historical Method, ed. 
Zuleika Rodgers (Leiden: Brill, 2007), 219-61. Specific responses to Mason’s arguments 
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seemed reasonable to Josephus to group these factions under one label, one 
which can be reemployed to indicate a discussion which draws together the 
archaeological findings, the texts from Qumran, the Genizah document of 
CD, and the information reported by ancient authors, specifically Josephus. 
This is what I seek to call to mind when reverting to the somewhat 
outdated, considerably contested, but hopefully renewed label of “the 
Essenes.”22 

 
 

B. The Comparative Approach in Qumran Studies 
 

The second concern of contextualization bears on the relation of 
the Essene legal material to other postbiblical sources, namely early 
Christian and rabbinic sources. It is commonly agreed that some caution is 
required when proceeding with a comparison to either corpus. The 
preliminary excitement over the discovery of the scrolls and their 
implication for the study of Christian origins has become subdued in recent 
years, with the quest for historical figures23 replaced by explorations of 
shared traditions of exegesis24 and comparable communal practices.25 At the 

                                                 
were offered by Kenneth Atkinson and Jodi Magness, “Josephus’s Essenes and the 
Qumran Community,” JBL 129.2 (2010): 317-42. 
22 For a further example of this usage, see James C. VanderKam, “The Oath and the 
Community,” DSD 16.3 (2009): 416-32; Joan E. Taylor, “Women, Children, and Celibate 
Men in the Serekh Texts,” HTR 104.2 (2011): 171-90. 
23 Most of these explorations concentrate on John the Baptist, as in the studies of Hartmut 
Stegemann, The Library of Qumran: On the Essenes, Qumran, John the Baptist and Jesus (Leiden: 
Brill, 1998), 211-27 and Joan E. Taylor, The Immerser: John the Baptist within Second Temple 
Judaism (Grand Rapids: Eerdmans, 1997), 15-48. More fanciful hypotheses attempted to 
locate Jesus of Nazareth at Qumran. See Barbara Thiering, Jesus and the Riddle of the Dead Sea 
Scrolls: Unlocking the Secrets of His Life Story (San Francisco: HarperCollins, 1992). 
24 E.g. George J. Brooke, “Biblical Interpretation in the Qumran Scrolls and the New 
Testament,” in The Dead Sea Scrolls: Fifty Years after Their Discovery, ed. Lawrence H. 
Schiffman, Emanuel Tov and James C. VanderKam (Jerusalem: Israel Exploration Society, 
2000), 60-73; Jean Carmignac, “Le genre littéraire du ‘péshèr’ dans la Pistis-Sophia,” RevQ 
4.4 (1964): 497-522; Lutz Doering, “Marriage and Creation in Mark 10 and CD 4-5,” in 
Echoes from the Caves: Qumran and the New Testament, ed. Florentino García Martínez (Leiden: 
Brill, 2009), 133-63; Eric F. Mason, “Interpretation of Psalm 2 in 4QFlorilegium and in the 
New Testament,” in Echoes from the Caves, 67-82. 
25 An early example for this kind of comparison is by Hans-Josef Klauck, 
“Gütergemeinschaft in der klassischen Antike, in Qumran und im Neuen Testament,” 
RevQ 11.1 (1982): 47-79. See also George J. Brooke, “From Jesus to the Early Christian 
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same time, the interest in comparisons between Essene legal texts and the 
earliest sources of rabbinic Halakhah is flourishing.26 Several reviews have 
commented that this increase in interest might be coming at the expense of 
necessary caution.27 The similarities and relationships between the texts 
affirm what scholars knew long before the scrolls were discovered: that 
tannaitic material preserves debates and concerns that were part of the 
intellectual and theological discourse during the times of the Second 
Temple,28 and not merely debates from after the rise of rabbinic Judaism 

                                                 
Communities. Modes of Sectarianism in the Light of the Dead Sea Scrolls,” in The Dead Sea 
Scrolls and Contemporary Culture, ed. Adolfo D. Roitman, Lawrence H. Schiffman and Shani 
Tzoref (Leiden: Brill, 2011), 413-434; Ellen Juhl Christiansen, The Covenant in Judaism & 
Paul: A Study of Ritual Boundaries as Identity Markers (Leiden: Brill, 1995); Huub van de Sandt, 
“Two Windows on a Developing Jewish-Christian Reproof Practice: Matt. 18:15-17 and 
Did. 15:3,” in Matthew and the Didache: Two Documents from the Same Jewish-Christian Milieu?, ed. 
Huub van de Sandt (Assen: Royal Van Gorcum; Minneapolis: Fortress Press, 2005), 173-
92; Eyal Regev, “Temple and Righteousness in Qumran and Early Christianity: Tracing the 
Social Difference between the Two Movements,” in Text, Thought, and Practice in Qumran 
and Early Christianity, ed. Ruth A. Clements and Daniel R. Schwartz (Leiden: Brill, 2009), 
63-87; Adele Reinhartz, “We, You, They: Boundary Language in 4QMMT and the New 
Testament Epistles,” in Text, Thought, and Practice in Qumran and Early Christianity, 89-105. 
26 In addition to the early studies on the topic, such as Joseph M. Baumgarten, Studies in 
Qumran Law (Leiden: Brill, 1977); Lawrence H. Schiffman, The Halakhah at Qumran (Leiden: 
Brilll, 1975), and idem, Sectarian Law in the Dead Sea Scrolls: Courts, Testimony and the Penal 
Code (Chico: Scholars, 1983), I will only mention the most notable books on the topic, as 
articles on individual topics are indeed abundant in the past decade: Steven D. Fraade, 
Aharon Shemesh and Ruth A. Clements, eds. Rabbinic Perspectives: Rabbinic Literature and the 
Dead Sea Scrolls (Leiden: Brill, 2006); Aharon Shemesh, Halakhah in the Making: The 
Development of Jewish Law from Qumran to the Rabbis (Berkeley: University of California Press, 
2009); Vered Noam, From Qumran to the Rabbinic Revolution: Conceptions of Impurity (Jerusalem: 
Yad Ben Zvi, 2010; in Hebrew); Steven D. Fraade, Legal Fictions: Studies of Law and Narrative 
in the Discursive Worlds of Ancient Jewish Sectarians and Sages (Leiden: Brill, 2011); Cana 
Werman and Aharon Shemesh, Revealing the Hidden: Exegesis and Halakha in the Qumran 
Scrolls (Jerusalem: Bialik Institute, 2011; in Hebrew). For a survey of issues, see Cana 
Werman and Aharon Shemesh, “The Halakhah in the Dead Sea Scrolls,” in Qumran Scrolls 
and Their World, ed. Menahem Kister (Jerusalem: Yad Ben Zvi, 2009), 409-33. 
27 See for example Günter Stemberger, “Review: Rabbinic Perspectives: Rabbinic Literature and 
the Dead Sea Scrolls,” DSD 17.2 (2010): 227-30; Steven D. Fraade, “Review: Halakhah in the 
Making,” JSJ 43.1 (2012): 131-135. 
28 Naturally, the discovery rekindled the debate, providing further cases and considerations, 
but the historical kernel was not changed by the discovery of the scrolls. On Second 
Temple history from within rabbinic sources, see Lee I. Levine, “The Political Struggle 
between Pharisees and Sadducees in the Hasmonean Period,” in Jerusalem in the Second 
Temple Period, ed. Aharon Oppenheimer, Uriel Rappaport and Menahem Stern (Jerusalem: 
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following the destruction of the Temple. Yet the discovery of the scrolls 
allowed a peephole, however narrow, to the other side of the debate, one 
that was not preserved with adequate representation in the rabbinic sources. 

This endeavor has overburdened the study of Essene law with 
terminology that is either anachronistic or irrelevant to the corpus. The 
term “Halakhah” is the primary example of this methodological flaw. As 
noted, it is not mentioned even once in the Scrolls, conspicuously absent in 

the legal texts.29 The suggestion that the derogatory epithet דורשי חלקות is a 

play on דורשי הלכות might even indicate that the term had a negative 

connotation in Essene circles.30 But even more troubling than the mere use 
of a term that would not necessarily be used by the sect itself, is the 
application of this term in the creation of categories that are irrelevant for 
the study of Essene law. In studying law from the scrolls, a tendency to 
distinguish halakhic from non-halakhic law entails an imposition of rabbinic 
categories that are indistinguishable through the language of the surviving 
texts. It is quite probable that the Essenes were aware that their law could 
be divided into various categories, including laws that were under debate 

                                                 
Yad Ben Zvi, 1980), 61-83; Albert I. Baumgarten, “Rabbinic Literature as a Source for the 
History of Jewish Sectarianism in the Second Temple Period,” DSD 2.1 (1995): 14-57; 
Shaye J. D. Cohen, The Significance of Yavneh and Other Essays in Jewish Hellenism (Tübingen: 
Mohr Siebeck, 2010), esp. 22-70, 262-96; Martin Goodman, Judaism in the Roman World: 
Collected Essays (Leiden: Brill, 2007), esp. 69-135. 
29 Steven D. Fraade, “Shifting from Priestly to Non-Priestly Legal Authority: A 
Comparison of the Damascus Document and the Midrash Sifra,” DSD 6.2 (1999): 109-25; 
John P. Meier, “Is There Halaka (the Noun) at Qumran?” JBL 122.1 (2003): 150-155. 
30 The phrase appears in 1QHa 10.32; 4Q169 frg. 3-4 col. i, 2, 7, col. ii, 3-4, 2, 4, col. iii, 6-7 

and reconstructed in 1QHa 10.15; 4Q163 23, ii 10; 4Q177 9.4. See also 4QDa 2, i, 4: 

לכים בתמים דרךולדור[שי מצוותו ולה]  (reconstruction based on 4QDc), pointing to another 

possible link between דרש and הלך. See Shani Tzoref (Berrin), The Pesher Nahum Scroll from 
Qumran: An Exegetical Study of 4Q169 (Leiden: Brill, 2004), 91-99; James C. Vanderkam, 
“Those Who Look for Smooth Things, Pharisees and Oral Law,” in Emanuel: Studies in 
Hebrew Bible, Septuagint and Dead Sea Scrolls in Honor of Emanuel Tov, ed. Shalom M. Paul et al. 
(Leiden: Brill, 2003), 465-77; Matthew A. Collins, The Use of Sobriquets in the Qumran Dead 

Sea Scrolls (London: T & T Clark, 2009), 186-90. If the term is deriding הלכה, one might ask 

if מדרש is also derided here. It is interesting to note that if דורשי חלקות is a corruption of 

 מדרש the term ,הלכה and that unlike ,דורשי it is not corrupting the word דורשי הלכות
appears in positive contexts of study and interpretation: 1QS 6.24, 8.15, 26; 4Q258 i, 1, 
4Q270 7, ii, 15. Meier however insists that there is no documentation for a regular use of 
the plural form in the times of the Second Temple, proscribing the rise of such a pun (op. 
cit. 155). 
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with other contemporaneous factions and laws that were relevant only to 
the members of the sect. But one cannot deduce that these laws had 
different significances for the Essenes, no more than the fact that tannaitic 
law includes both laws that are exegesis and direct references to laws of the 
Pentateuch, and other laws that are undocumented in Jewish texts prior to 
the Mishnah. The only reason that they are all considered “Halakhah” is 
that rather than using the Pentateuch as the measure of delineation of 
rabbinic law, rabbinic law is defined on its own terms, acknowledging its 
own canonization.31 Similarly, I argue, any law found within the corpus of 
Essene law is law, regardless of the existence of rabbinic parallels or lack 
thereof. 

As a final example of the lack of necessary caution when examining 
Essene law in light of rabbinic law, I will mention the application of the 

categories קולא and אחומר  (leniency and stringency) to Essene law.32 Once 
more, these terms reflect a rabbinic concept, which is unattested in any of 
the legal texts of Qumran, nor provided as a consideration in lawmaking in 
any text. There is no evidence that these were relevant categories for the 
Essenes. While Regev and Noam allude to a clearly sectarian text (4Q171) 

that uses the cognate word קלות, it is significant that it is not a legal text per 

se, and that the context prohibits us from translating קלות as directly 
corresponding to the rabbinic notion of leniency.33 The sect may well have 
viewed its adversaries as too lenient, but that in itself is insufficient as proof 
that they viewed themselves as stringent, or that they viewed stringency as 
an ideal. The fundamental approach reflected in Essene law would actually 

                                                 
31 For more on the concept of Jewish law in the Dead Sea Scrolls, see Lutz Doering, 
“Jewish Law in the Dead Sea Scrolls: Some Issues for Consideration,” in The Hebrew Bible 
in Light of the Dead Sea Scrolls, ed. Nóra Dávid et al. (Göttingen: Vandenhoeck & Ruprecht, 
2012), 449-62. 
32 Eyal Regev, “Reconstructing Qumranic and Rabbinic Worldviews: Dynamic Holiness 

vs. Static Holiness,” in Rabbinic Perspectives: Rabbinic Literature and the Dead Sea Scrolls, ed. 
Steven D. Fraade, Aharon Shemesh and Ruth A. Clements (Leiden: Brill, 2006), 99; Vered 
Noam, “Stringency in Qumran: A Reassessment,” JSJ 40.3 (2009): 342-55 [cf. Hebrew 
version in Meghillot 8-9 (2010): 211-26, and response by Paul Heger, “Stringency in 
Qumran?” JSJ 42.2 (2011): 188-217]. 
33 For my criticism in this study it is especially relevant that Regev concludes his survey of 
the various suggestions for translation with a declared preference for the “Mishnaic 
Hebrew connotation” (op. cit.). Thus the argument becomes tautological: the 
interpretation of an Essene text relies on rabbinic sources, and as a result further 
connections between “Qumranic law” and rabbinic law are “established.”  
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point in the other direction: they did not consider themselves strict, but 
rather as the correct interpreters and practitioners of divine law and divine 
will. There is no reason to assume that the sectarians viewed themselves as 
adding extra safeguards of stringency not required by God. The entire 
debate concerning “stringency in Qumran” encapsulates the imposition of 
irrelevant categories, imported from a separate and later corpus, thus 
obfuscating our understanding of Essene law on its own terms. 

As a response to these hindrances, I offer a counter approach that 
is based on contemporary legal theory in an attempt to treat Essene law as a 
corpus of its own. Since the laws of the Essenes are intended for a sect, a 
considerable portion of this study is informed by a strand in legal theory 
known as “Law and Society.”  

Unlike the comparative approach which seeks connections and 
direct influences of the Essenes on subsequent Jewish and Christian 
strands, the import of legal theory provides a methodological framework 
and terminology which allow for a discussion of the texts without 
burdening them with language and tenets from proximate societies and 
ideologies. This is not to claim that the modern legal framework is neutral 
or objective, but its firm tradition in scholarly inquiry, alongside its distinct 
remoteness from Essene society, guarantee that it will not bear the same 
risks the comparative approach has demonstrated so far. As with any 
established discipline, it also raises a new set of problems that must be 
noted. 
 
 
C. Theories of Law and Society 
 

In his seminal work The Authority of Law, Joseph Raz asserts quite 
plainly that law is a social system in two significant meanings. In “one 
obvious sense,” every law is in force in a certain community; and, in 
another sense, any law is inherently related to the origin of the Law, i.e. 
certain social institutions that legislate and enforce it: 

 
The view of law as a social fact, as a method of organization and regulation 
of social life, stands or falls with the two theses mentioned. At its core lie 
the theses that (1) the existence of a legal system is a function of its social 
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efficacy, and that (2) every law has a source. The obvious importance of the 
first should not obscure the equal importance of the second.34 

 
Yet while law is a product of a social system that shapes it as much as it is 
shaped by it, it has nevertheless been treated as an entity of its own, both in 
scholarship and in the popular conceptualization of law. Roger Cotterrell 
explains this “apparent isolation” as a result of the intimidating nature of 
the Law and its encounters with individuals, as well as a product of the 
professional autonomy sought by lawyers (understood in the broadest sense 
of all those who make the law, including legislators and judges).35 

Various trends of “Law and…” scholarship testify to sincere 
attempts to contest this isolation, and likely also point to another cause for 
it, at least in scholarship: the tendency towards categorization and firm 
disciplinary boundaries characteristic of early modern scholarship. “Law 
and…” scholarship can be viewed, then, as a scholarly byproduct of 
postmodern currents of interdisciplinarity. 

While the import of Law and Society methodology into the study of 
the scrolls is a novelty, this subdiscipline in legal studies has an established 
tradition,36 which yields a new, inevitable turn. Indeed, the pendulum has 
begun its swing back in the other direction, as demonstrated in a recent 
criticism against the various “Law and…” movements.37 My own project 
presented here, as its title betrays, is admittedly part of the interdisciplinary 
trend, and even calls for more of it, as I advocate a stronger reliance on 
legal theory for the study of the legal texts of the Dead Sea Scrolls. 

There is, however, one further important sense in which I seek to 
study “Law and Society” in the Dead Sea Scrolls, which is distinct from the 
“Law and Society” movement in the general realm of the study of law: 
while promoting an interdisciplinary approach in the study of law, Cotterrell 

                                                 
34 Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford: Clarendon and 
Oxford University Press, 1979), 151-152. 
35 Roger Cotterrell, The Sociology of Law: An Introduction (London: Butterworths, 1992), 16-
18. On the popular conception of law, see Lawrence M. Friedman, “Law, Lawyers, and 
Popular Culture,” Yale Law Journal 98.8 (1989): 1579-1606. 
36 Perhaps best demonstrated in the following collections of essays: Richard L. Abel, ed. 
The Law & Society Reader (New York: New York University Press, 1995) and Carroll Seron, 
ed. The Law and Society Canon (Aldershot: Ashgate, 2006). 
37 Shai Lavi, “Turning the Tables on ‘Law and…’: A Jurisprudential Inquiry into 
Contemporary Legal Theory,” Cornell Law Review 96.4 (2011): 811-38 and many helpful 
references there. 
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did not define his interest as “Law and Society,” but rather as the 
“Sociology of Law.” In doing so, he insisted that the discipline requires 
empirical research and data that will inform the study of the “Living Law.”38 
As empirical research is impossible with regards to Essene law, my title 
“Law and Society” seeks to nevertheless underscore my interest in the 
“Living Law” of the Essenes, inasmuch as it is possible to unravel the living 
law and extract it from the extant documents, despite the impossibility of 
empirical research necessary for a sociological-legal approach. This title also 
reaffirms the evident political aspect of Essene law, since, contrary to the 
claims made in these texts, the law is neither divine nor a straightforward 
interpretation of the pentateuchal laws. It is, ultimately, a social product. In 
order to do so, this study relies not only on legal theorists interested in 
social aspects of the law, but also on sociologists. This will be especially 
apparent in the chapters on exclusion and obligation, where in order to 
reconstruct the living law as it may have been implemented within the sect, 
I turn to sociologists such as Erving Goffman and Rosabeth Moss Kanter, 
and apply to the sect sociological concepts and terms they developed, 
before proceeding to the socio-legal analysis of the texts. This is a common 
practice in the “Law and Society” movement within legal studies, and one 
of the common criticisms against it. The difference between “Sociology of 
Law” and the “Law and Society” movement  is a question of focus and 
limits of the field.39 In an interdisciplinary context this is somewhat a 
question of nuance, but it is nevertheless notable that while socio-legal 
scholars introduce sociological terms and advances into their studies for 
sake of clarification, their interest remains the Law. Similarly, the 
engagement with sociological theory in the present study is for the purpose 
of better understanding the law itself as a social product, but the focus 
remains the law of the society in question rather than the society itself, 
Essene law rather than the Essene community. 

                                                 
38 Cotterrell, Sociology of Law, 28-43. See also his Living Law (Aldershot: Ashgate, 2008), 29-
44, 57-72. 
39 See Richard L. Abel, “Redirecting Social Studies of Law,” Law & Society Review 14.3 
(1980): 805-29; Lawrence M. Friedman, “The Law and Society Movement,” StanfLR 38.3 
(1986): 763-780; Pierre Bourdieu, “The Force of Law: Toward a Sociology of the Juridical 
Field,” Hastings Law Journal 38.5 (1987): 814-53; David Nelken, “Changing Paradigms in 
the Sociology of Law,” in Autopoietic Law. A New Approach to Law and Society, ed. Gunther 
Tuebner (Berlin: de Gruyter, 1987), 191-216; Austin Sarat, “Vitality Amidst Fragmentation: 
On the Emergence of Postrealist Law and Society Scholarship,” in The Blackwell Companion 
to Law and Society, ed. Austin Sarat (Oxford: Blakwell, 2004), 1-11. 
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D. Legal Theory vs. a Legal System 
 
The nature of law, its presuppositions, its aim, its source of power, and 

so forth, have troubled many scholars and philosophers.40 One of the major 
problems of this debate is the apparent incongruity between the models 
offered by legal philosophers and the legal systems in action. Unlike the 
coherent structures delineated by philosophers, a legal system is always the 
product of its time, and as such – the result of societal actions, political 
struggles, contesting powers with opposing stances, and even the frivolity 
of chance, which might place a rule or a verdict that is apparently or 
arguably inconsistent with the system as a whole.41 

While this problem will inevitably arise in any attempt to match a 
complex, living legal system with a single theory, it is even more persistent, 
and curiously so, when addressing the theoretical presuppositions of law in 
ancient Judaism. This is curious since law is a major component of Judaism: 
by regulating practices and rituals of festive or commemorative significance 
as well as of everyday minutiae, law constitutes Judaism, defines it, and 
demarcates its boundaries. The significance of the centrality of law in 

                                                 
40 To name only a select number of works that have helped and informed my 
understanding of the debate: H. L. A. Hart, The Concept of Law (Oxford: Clarendon, 1961); 
Lon L. Fuller, The Morality of Law (revised edition; New Haven: Yale University Press, 
1969); Raz, Authority of Law; John Finnis, Natural Law and Natural Rights (Oxford: Oxford 
University Press, 2011); Ronald Dworkin, Law’s Empire (Cambridge: Belknap, 1986); Kent 
Greenawalt, Conflicts of Law and Morality (Oxford: Clarendon and Oxford University Press, 
1987); Robert P. George, ed. Natural Law Theory. Contemporary Essays (Oxford: Oxford 
University Press, 1992); idem, ed. The Autonomy of Law. Essays on Legal Positivism (Oxford: 
Clarendon, 1996); idem, In Defense of Natural Law (Oxford: Clarendon and Oxford 
University Press, 1999); Meir Dan-Cohen, Harmful Thoughts. Essays on Law, Self, and Morality 
(Princeton: Princeton University Press, 2002); Owen Fiss, The Law as It Could Be (New 
York: New York University Press, 2003); Leora Batnitzky, “A Seamless Web? John Finnis 
and Joseph Raz on Practical Reason and the Obligation to Obey the Law,” OJLS 15.2 
(1995): 153-75; Raymond Wacks, Understanding Jurisprudence. An Introduction to Legal Theory 
(Oxford: Oxford University Press, 2009), 12-140. 
41 Batnitzky, “A Seamless Web,” 173; George Fletcher, Basic Concepts of Legal Thought 
(Oxford: Oxford University Press, 1996), 188-95; Sean Coyle, “Hart, Raz and the Concept 
of a Legal System,” Law and Philosophy 21.3 (2002): 275-304; Jane S. Schacter, “The Pursuit 
of ‘Popular Intent’: Interpretive Dilemmas in Direct Democracy,” Yale Law Journal 105.1 
(1995): 107-76; Imer B. Flores, “The Quest for Legisprudence, Constitutionalism v. 
Legalism,” in The Theory and Practice of Legislation. Essays in Legisprudence (Aldershot: Ashgate, 
2005), 26-52; Douglas E. Edlin, Judges and Unjust Laws. Common Law Constitutionalism and the 
Foundations of Judicial Review (Ann Arbor: University of Michigan Press, 2008).  
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Judaism is understood against the backgrounds of other religions which 
either do not display elaborate legal systems, or do not consider the law to 
be more important than the theology, the creed, the canon, and so forth. 
For example, a reader unaware of the common origin of Maimonides’ A 
Guide to the Perplexed and the teachings of Lurianic Kabbalah, might 
conclude that such disparate conceptualizations of God and of the world 
cannot possibly stem from the same religion. Indeed, what unites these 
streams – and many other contradictory trends in Jewish thought for that 
matter – is not their theology, but their adherence to Jewish Law.42 This is 
only by way of an example for the supremacy of law in Judaism, a 
contention which is true regardless of disparaging views of Judaism as 
fossilized legalism.43 Despite this centrality of law, however, ancient Jewish 
writings rarely discuss the philosophy of law, in keeping with a general 
avoidance of a systematic theory of Judaism.44 The law is provided and later 

                                                 
42 Note, for example, Alexander’s argument against “a highly dubious essentialising of a 
fundamental opposition between ‘Law’ and ‘Mysticism.’” The opposition between the two 
above mentioned approaches is self-evident, but inserting “Law” into the equation 
overlooks what they share in common. See Philip S. Alexander, “Qumran and the 
Genealogy of Western Mysticism,” in New Perspectives on Old Texts, ed. Esther G. Chazon, 
Betsy Halpern-Amaru and Ruth A. Clements (Leiden: Brill, 2010), 228. Similarly, Michael 
Satlow writes, “The understanding, however, that law and spirit are antithetical has a 
specific genealogy that goes back to the apostle Paul’s attempt to contrast the Law (that is, 
the Torah) with the Spirit of God as revealed through Jesus Christ. There is nothing 
natural or obvious to the dichotomy; it is a culturally constructed one.” See Michael L. 
Satlow, Creating Judaism. History, Tradition, Practice (New York: Columbia University Press, 
2006), 231. 
43 This apologetic note is added as a safeguard, lest my emphasis is understood to be 
influenced in any way by such views. Quite the contrary: the affirmation of the role of law 
in Judaism can be phrased with the most positive undertones. See Menahem Elon, Jewish 
Law. Its Origins, Sources and Principles. Jerusalem: Hebrew University of Jerusalem, 1973 (in 
Hebrew); Yeshayahu Leibowitz, Five Books of Faith (Jerusalem: Keter, 1995; in Hebrew); 
David Novak, Natural Law in Judaism (Cambridge: Cambridge University Press, 1998), 92-
125; Elliot N. Dorff, For the Love of God and People: A Philosophy of Jewish Law (Philadelphia: 
Jewish Publication Society, 2007), 87-117, 248-252. See also Jonathan Jacobs’s recent 
article, “Judaism and Natural Law,” Heythrop Journal 50.6 (2009): 930-47. On the 
idiosyncrasies of Jewish Law see Bernard S. Jackson, “Secular Jurisprudence and the 
Philosophy of Jewish Law. A Commentary on Some Recent Literature,” JLA 6 (1987): 3-
44; Leora Batnitzky, “From Politics to Law: Modern Jewish Thought and the Invention of 
Jewish Law,” Diné Israel 26-27 (2009-2010): 7-44. 
44 This is a “deeply rooted tendency in Jewish thought,” as Gershom Scholem defined it, 
and not peculiar to the philosophy of Jewish law. Scholem defines this tendency as follows: 
“The more genuinely and characteristically Jewish an idea or doctrine is, the more 
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interpreted, elaborated, rectified, and reconstituted, but it is hardly 
questioned or theorized. As such, attempts to extract the assumptions and 
fundamentals of ancient Jewish law are focused on the laws themselves, 
trying to follow their rationale, their consistency, and their language. As 
stated above, however, a legal system is unlikely to exhibit the consistency 
of a legal theory. 

 
 
E. Conclusion 

 
Based on the methodology described above, the present study will 

explore legal concepts that shaped Essene law, in the following order. First, 
I offer a general description of the legal essentialism that characterizes all 
Essene law. In the next chapter I explore the significance of intention, as a 
way of highlighting and clarifying the influence of legal essentialism on 
Essene law, but also calling to question the difference between a legal 
system and a legal theory. Then I proceed to two chapters focused on 
socio-legal concepts and practices, exclusion and obligation. Finally, I offer 
an analysis of the reworking of the biblical45 premarital sex laws in 4QD 
and the Temple Scroll as a case study for the arguments in all previous 
chapters.

                                                 
deliberately unsystematic it is.” See his Major Trends in Jewish Mysticism (London: Thames 
and Hudson, 1955), 158. 
45

 Joseph Angel notes that “biblical” carries its own anachronism, as the Hebrew Bible has 
not taken a final, canonized form at the time these texts were being composed. It is used 
throughout for lack of a better word, to describe texts that were indubitably authoritative 
for the sectarians, and that would later evolve into what was known as the Hebrew Bible. 
In addition to the problem noted by Angel, it also suffers the ambiguity of an adjective that 
refers to several different canons, dependeing on context. See Joseph Angel, “The Use of 
the Hebrew Bible in Early Jewish Magic,” Religion Compass 3.5 (2009): 787-8. 
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CHAPTER ONE 

 

LEGAL ESSENTIALISM IN ESSENE LAW 
 

 
 
 

 

1.1. Introduction 
 

As explained in the introduction, the methodology of this study is based 
on two assumptions. First, that a consistent legal theory is separate from a 
practical legal system. Hence, apparent inconsistencies in a legal system do 
not necessarily denote the lack of a shared legal theory. Second, that the 
sectarian legal texts of the Dead Sea Scrolls reflect an ideological movement 
with a shared theology, and the advances in research concerning this 
movement’s various branches do not contradict a legitimate treatment of 
this movement’s shared texts and beliefs. A close examination of the trees, 
so to speak, does not prohibit or deny the existence of a forest. 

Based on these two assumptions the following discussion of the legal 
premises of Essene law is offered. Admittedly, these premises are never 
made explicit. They are ontological and theological beliefs that inform the 
entire approach to the law, and are embedded in the actual laws, as well as 
in the rhetoric surrounding them. To explicate this implicit worldview, one 
must extract concepts from various excerpts of rhetoric, admonition, and 
justification, as well as closely examine the laws themselves. Indeed, the 
worldview of the Essenes on many of the points that will be addressed here 
has been described previously. This discussion, however, suggests a 
formulation of this worldview in legal terms. 

I begin with a summary of the debate on nominalism and realism in 
Essene and rabbinic sources, favoring a new terminology of legal 
essentialism and formalism. I then proceed to examine the manifestation of 
legal essentialism in the following elements: time, space, hierarchy, and 
knowledge. 
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CHAPTER TWO 

 

INTENTION: BETWEEN UNCHANGEABLE LAWS AND 

HUMAN ERROR 
 
 
 

2.1. Introduction 
 

Speaking in Cleveland, Ohio on the morrow of Martin Luther King’s 
assassination, Robert F. Kennedy asserted the following:  

 
Whenever any American’s life is taken by another American 
unnecessarily - whether it is done in the name of the law or in 
defiance of the law, by one man or by a gang, in cold blood or in 
passion, in an attack of violence or in response to violence - 
whenever we tear at the fabric of our lives which another man 
has painfully and clumsily woven for himself and his children, 
whenever we do this then the whole nation is degraded.1 

 
The idea that any killing is abominable, regardless of its circumstances, is at 
once admirable and puzzling. On the one hand, it affirms a deep notion of 
the sanctity of life. Yet at the same time it contradicts a widespread notion 
regarding the significance of intent and a time-honored distinction between 
premeditated crimes on the one hand and crimes resulting by accident, 
negligence, or insanity on the other.2  

                                                 
1  Robert F. Kennedy, “On the Mindless Menace of Violence,” Cleveland, Ohio, April 5, 
1968. Quoted in Jack Newfield, RFK: A Memoir (New York: Thunder’s Mouth Press and 
Nation Books, 2003), 248-249. For further analysis of this speech, see Goldzwig and 
Sullivan, “Robert Francis Kennedy (1925-1968),” in American Voices. An Encyclopedia of 
Contemporary Orators, ed. Bernard K. Duffy & Richard W. Leeman (Westport: Greenwood, 
2005), 238-247; Michael W. Flamm, Law and Order. Street Crime, Civil Unrest, and the Crisis of 
Liberalism in the 1960s (New York: Columbia University Press, 2005), 142-5. 
2 See, for example, Ex 21:12-14; b. Ḥag 5a; Plato, The Apology of Socrates 26a (text in Fowler, 
Plato, I, 96]; David Daube, The Deed and the Doer in the Bible, ed. Calum Carmichael (West 
Conshohocken: Templeton Foundation Press, 2008), 32; Stephen P. Garvey, “What’s 
Wrong with Involuntary Manslaughter?” TexLR 85.2 (2006): 336. 
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CHAPTER THREE 

 

EXCLUSION AND INCLUSION: A COMMUNITY BETWEEN 

BOUNDARIES AND EXTENSIONS 
 
 

3.1. Introduction 
 

 

The forms, significance, and appropriate interpretation of exclusionary 
rhetoric in the legal texts of the Essenes have been at the heart of 
considerable debate among scholars.1 This topic is of great pertinence to 

                                                 
1 Joseph M. Baumgarten, “The Exclusion of Netinim and Proselytes in 4QFlorilegium,” 

RevQ 8.1 (1972): 87-96; Shane Berg, “An Elite Group within the Yaḥad: Revisiting 1QS 8-
9,” in Qumran Studies: New Approaches, New Questions, ed. Michael T. Davis and Brent A. 
Strawn (Grand Rapids: Eerdmans, 2007), 161-77; idem, “Religious Epistemology and the 
History of the Dead Sea Scrolls Community,” in The ‘Other’ in Second Temple Judaism. Essays 
in Honor of John J. Collins, ed. Daniel C. Harlow et al. (Grand Rapids: Eerdmans, 2011), 333-
49; J. J. Collins, Beyond the Qumran Community 69-79; Dorman, The Blemished Body; Kåre 
Sigvald Fuglseth, Johannine Sectarianism in Perspective: A Sociological, Historical, and Comparative 
Analysis of the Temple and Social Relationships in the Gospel of John, Philo, and Qumran (Leiden: 
Brill, 2005); García Martínez and Popović, Defining Identities; Stephen Goranson, “The 
Exclusion of Ephraim in Rev. 7:4-8 and Essene Polemic against Pharisees,” DSD 2.1 
(1995): 80-85; Maxine L. Grossman, “Women and Men in the Rule of the Congregation: A 
Feminist Critical Assessment,” in Rediscovering the Dead Sea Scrolls: An Assessment of Old and 
New Approaches and Methods ed. Maxine L. Grossman (Grand Rapids: Eerdmans, 2010), 
229-45; Gudrun Holtz, “Inclusivism at Qumran,” DSD 16.1 (2009): 22-54; Jutta Jokiranta, 
“Social-Scientific Approaches to the Dead Sea Scrolls,” in Rediscovering the Dead Sea Scrolls: 
An Assessment of Old and New Approaches and Methods, ed. Maxine L. Grossman (Grand 
Rapids: Eerdmans, 2010), 246-63; George W. E. Nickelsburg, “Revealed Wisdom as a 
Criterion for Inclusion and Exclusion: From Jewish Sectarianism to Early Christianity,” in 
“To See Ourselves as Others See Us”. Christians, Jews, “Others” In Late Antiquity, ed. Jacob 
Neusner, Ernest S. Frerichs and Caroline McCracken-Flesher (Chico: Scholars, 1985), 73-
92; Lawrence H. Schiffman, “Exclusion from the Sanctuary and the City of the Sanctuary 
in the Temple Scroll,” HAR 9 (1985): 301-20; Adiel Schremer, “Seclusion and Exclusion: 
The Rhetoric of Separation in Qumran and Tannaitic Literature,” in Rabbinic Perspectives. 
Rabbinic Literature and the Dead Sea Scrolls, ed. Steven D. Fraade, Aharon Shemesh and Ruth 
A. Clements, (Leiden: Brill, 2006), 127-45; Shemesh, “Expulsion and Exclusion”; idem, 
“The Holy Angels Are in Their Council: The Exclusion of Deformed Persons from Holy 
Places in Qumranic and Rabbinic Literature,” DSD 4.2 (1997): 179-206; Cecilia Wassen, 
“What Do Angels Have against the Blind and the Deaf? Rules of Exclusion in the Dead 
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the discussion of law and society in the Dead Sea Scrolls and thus should 
also be addressed in the context of this study. Nevertheless, a word of 
methodological caution is in place concerning my use of legal theory in this 
chapter. In the previous two chapters I was able to employ legal theory in 
relation to the Essenes in a parallel manner. That is, my aim was to show 
that modern notions of legal essentialism can be applied when analyzing the 
legal material in the Scrolls, mutatis mutandis, considering the religious views 
reflected in them and their historical context. Similarly, the problems raised 
by the issue of intent – specifically the identification of intent, the relation 
between intention and action, and the fact that a lack of intent cannot annul 
the crime completely – are relevant to Essene law as well as to 
contemporary legal theory, albeit in very different ways. When addressing 
the subject of exclusion, on the other hand, an inherent difference exists 
between ancient and modern law. The presupposition of modern lawyers is 
that exclusion is primarily negative, as it is indicative of, or an instrument to 
promote, inequality. For the Essenes, on the other hand, equality was not a 
cherished value. Their essentialist view upheld that people were intrinsically 
unequal and therefore social norms and practices should reflect this natural 
order. Contemporary laws, of course, do recognize differences between 
people. As Martha Minow aptly notes in what she defines as the “Dilemma 
of Difference,” separation, segregation, and special treatment can all be 
used for the promotion of equality and the advancement of human rights.2 

                                                 
Sea Scrolls,” in Common Judaism. Explorations in Second-Temple Judaism, ed. Wayne O. 
McCready and Adele Reinhartz (Minneapolis: Fortress Press, 2008), 115-29. 
2 Martha Minow, Making All the Difference. Inclusion, Exclusion, and American Law (Ithaca: 
Cornell University Press, 1990), 1-97. See also eadem, Not Only for Myself. Identity, Politics, 
and the Law (New York: New Press, 1997), 59-105; Jacqueline Bhabha, “‘Get Back to 
Where You Once Belonged’: Identity, Citizenship, and Exclusion in Europe,” Human 
Rights Quarterly 20.3 (1998): 592-627; Susan D. Clayton and Faye J. Crosby, Justice, Gender 
and Affirmative Action (Ann Arbor: University of Michigan Press, 1992); William E. 
Connolly, Identity/Difference. Democratic Negotiations of Political Paradox (Ithaca: Cornell 
University Press, 1991); Constable, The Law of the Other, 28-47; David M. Engel and Frank 
W. Munger, Rights of Inclusion. Law and Identity in the Life Stories of Americans with Disabilities 
(Chicago: University of Chicago Press, 1993); Phil Fennell, “Convention Compliance, 
Public Safety, and the Social Inclusion of Mentally Disordered People,” Journal of Law and 
Society 32.1 (2005): 90-110; Martha C. Nussbaum, Frontiers of Justice. Disability, Nationality, 
Species Membership (Cambridge: Harvard University Press, 2006), 96-324; Michael Omi and 
Howard Winant, Racial Formation in the United States. From the 1960s to the 1990s (New York: 
Routledge, 1994); Richard A. Posner, The Problematics of Moral and Legal Theory (Cambridge: 
Belknap, 1999), 136-58. 
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CHAPTER FOUR 

 

LEGAL AND SOCIAL COMMITMENT:  

BETWEEN OBLIGATION, COMMUNITY, AND AUTHORITY 
 
 

 
4.1. Introduction 
 
 

In the previous chapter I noted the ambivalence involved in the 
experience of sectarianism: sects afford their members a sense of belonging 
to a group of peers while being distinct and separate from the surrounding 
society. My discussion of exclusion in the Essene sect therefore focused on 
the sense of distinction and separation from various groups, and the 
discussion of obligation will complete it by shifting the focus inwards, to 
the various socio-legal impacts of membership in a sect. 

While obligation may be perceived as a simple notion, this chapter will 
aim to present and analyze the tensions between obligation and other 
components of sectarianism. Some of these tensions, primarily the tension 
between the duty of a member towards God and towards the group, would 
rarely, if ever come into conflict in the practical sense as the tension 
between them is predominantly a theoretical one. However, by analyzing 
such theoretical tensions, the concept of obligation can prove to be more 
complex than the initial simplicity it may convey. This analysis will begin by 
noting two different types of obligation, religious and legal, and the 
tensions each of those raises in its own, detached from the Essene context. 
Next, I will examine the concept of obligation within the context of the 
Scrolls. In this examination the various notions of legal, religious, moral, 
and communal obligation will converge, but the discernment of these 
different aspects will nevertheless be revealing as to the function of 
obligation in the sectarian life and legal system. 
 
 
4.1.1. Religious Obligation in Conflict: Obedience and Morality  

 
Within the context of Judaism, religious obligation is primarily 

understood as the believer’s duty to obey God and His commandments. 
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Such a requirement assumes a correlation between God, His wishes, and 
His commandments, an assumption seldom questioned or contradicted. 
The famous talmudic story dubbed “The Oven of Akhnay,”1 presents a rare 
case in which such a conflict is recognized in rabbinical literature. The 
story’s ambiguity allows for various interpretations, and it is unclear 
whether the tension reflects an essentialist or formalist view, or whether the 
debate is entirely different, not on the nature of impurity, but on the 
elevated status of authoritative interpretation, dismissing perhaps the 
validity of any future prophecies. Yet whatever the meaning of the story, it 
testifies to the rabbis’ acknowledgment that there can be a contradiction 
between God’s intention in His commandments and their interpretation, 
and even between His contemporary wishes and the practiced law. 
Obedience is reaffirmed as adherence to human authority in the form of 
the learned elite that mediates between the laity and the divine.2 

                                                 
1 b. Bava Meṣiʿa 59a-59b. See J. L. Rubenstein, Talmudic Stories, 34-63; Izhak Englard, 
“Majority Decision vs. Individual Truth: The Interpretation of the ‘Oven of Achnai’ 
Aggadah,” Tradition 15 (1975): 137-52; Daniel Boyarin, “Old Wine in New Bottles: 
Intertextuality and Midrash,” Poetics Today 8.3-4 (1987): 539-56; Christine Hayes, “Rabbinic 
Contestations of Authority,” Cardozo Law Review 28.1 (2006): 123-41; Tzvi Novick, “A Lot 
of Learning is a Dangerous Thing: On the Structure of Rabbinic Expertise in the Bavli,” 
HUCA 78 (2007): 91-107; Chaya Halberstam, “Encircling the Law: The Legal Boundaries 
of Rabbinic Judaism,” JSQ 16.4 (2009): 396-424; Charlotte Elisheva Fonrobert, “When the 
Rabbi Weeps: On Reading Gender in Talmudic Aggadah,” Nashim 4 (2001): 56-9. For 
discussion of the story from a perspective of legal theory, see Suzanne Last Stone, “In 
Pursuit of the Counter-Text: The Turn to the Jewish Legal Model in Contemporary 
American Legal Theory,” HLR 106.4 (1993): 813-94; Joshua Gutoff, “The Necessary 
Outlaw: The Catastrophic Excommunication & Paradoxical Rehabilitation of Rabbi 
Eliezer Ben Hyrcanus,” Journal of Law and Religion 11.2 (1994-1995): 733-48; Daniel 
Statman, “Authority and Autonomy in the Oven of Akhnai,” Bar Ilan Law Studies 24.2 
(2009): 639-62 (in Hebrew). 
2 This is a continued theme in rabbinic literature, best exemplified in the dictum “you shall 
not stray from the law (Torah) they tell you, even if before your very eyes they show you 
that right is left and left is right” (Sifrei Deuteronomy 154, as a commentary on Deut 
17:11; cf. b. Ber 19b; b. Hor 2b-4a). See Arye Edrei, “Command or Error: On the Duty to 
obey in Halakhik Thought,” Iyyunei Mishpat 24.2 (2001): 510; for an English version see 
idem, “Erroneous Rulings,” in Windows onto Jewish Legal Culture. Fourteen Exploratory Essays, 
ed. Hanina Ben-Menahem, Arye Edrei and Neil S. Hecht (London: Routledge, 2011), 
1:131-72; Hanina Ben-Menahem, Judicial Deviation in Talmudic Law: Governed by Men, Not by 
Rules (Chur, Switzerland: Harwood, 1991), 165-73; Michael S. Berger, Rabbinic Authority 
(Oxford: Oxford University Press, 1998), 64-67; Shemesh, Halakhah in the Making, 46-47. 
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CHAPTER FIVE 

 

 

A CASE STUDY: BIBLICAL LAWS OF PREMARITAL SEX IN 

THE DEAD SEA SCROLLS 
 
 
 
 
 

5.1. Introduction 
 

The laws of premarital and extramarital sex in the Dead Sea Scrolls 
derive from their biblical formulation in Ex 22:15-16 and Deut 22:13-23:1, 
as well as the specific restrictions on priests in Lev 21:7, 9 and the High 
Priest in Lev 21:13-15. While premarital sexual relations can be 
conceptualized as merely a sub-category of extramarital relations, the 
Deuteronomic laws marks them as a different and separate category due to 
the special significance placed on feminine virginity upon marriage.1 As I 
will discuss below, the non-virgin unmarried woman was rendered an 
exceptional source of danger for concerns related to both purity and 
chastity. The distinction between these two types of extramarital relations is 
emphasized in the Deuteronomic laws as well as in its postbiblical 
adaptations in the Scrolls.  

These adaptations appear in two different works: the sectarian 
Damascus Document and the non-sectarian Temple Scroll. The purpose of 
this chapter is to examine the notions described in the previous chapters as 
they appear in these laws, and to account for the differences between the 
Damascus Document and the Temple Scroll in this case as an example for 
differences of wider concerns and opposing worldviews.  
 
 
 

                                                 
1 Tikva Frymer-Kensky, “Virginity in the Bible,” in Gender and Law in the Hebrew Bible and 
the Ancient Near East, ed. by Victor H. Matthews, Bernard M. Levinson and Tikva Frymer-
Kensky (Sheffield: Sheffield Academic Press, 1998), 79-96. 
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